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The Howard Government faced several crises in 
its eleven years in office, from the beginning of the 
‘war on terror’, through the (almost simultaneous) 
collapse of Australia’s second airline, Ansett, to the 
scandal of the Australian Wheat Board’s dealings 
with Iraq’s leader, Saddam Hussein and the water-
front struggles of Australia’s stevedoring companies 
against union control.

How did the Howard Government respond to the crises 
it encountered; how did it ‘frame’ these crises for public 
understanding and support; what role did the media play 
in explaining particular crises and critiquing Government’s 

responses; how were the Government’s responses evaluated 
– by it and its critics – after each crisis had passed; was 
there a pattern from which we can learn to better inform 
contemporary government responses to crises such as the 
COVID-19 pandemic, and those that lie in wait?

These questions were the focus of the presentations and 
discussion at the John Howard Prime Ministerial Library’s 
2022 annual conference.

Speakers included former Howard Government ministers, 
academics, media commentators and crisis management 
experts.

Professor Penelope (Pene) Mathew joined the Auckland Law School as Dean in March 2019. Specializing 
in international law and politics, she holds degrees from the University of Melbourne and Columbia 
Law School. Pene is an expert on international refugee law, has worked as a human rights lawyer, and 
published extensively in this field.

She has held academic roles at the University of Melbourne, the Australian National University, Michigan 
Law School and Griffith University, where she also served a four-year term as Dean and Head of Griffith 
Law School. She served for two years as legal and policy advisor to the Australian Capital Territory’s 
Human Rights Commission, leading the work on an audit of the territory’s remand centres, among 
other matters. In 2008, the ACT government awarded her an International Women’s Day Award for 
outstanding contributions to human rights and social justice. She has also worked on shorter contracts 
with the Jesuit Refugee Service, and as a consultant to the Australian Human Rights Commission and 
for the Office of the United Nations High Commissioner for Refugees. 
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REFUGEE CRISIS OR PLAYING THE POPULIST CARD?

Penelope Mathew

When invited to speak at the Howard Library conference 
on the topic of ‘Refugee Crisis or Playing the Populist 
Card?’, I accepted with alacrity. The invitation offered 
an intriguing opportunity in the presence of the former 
Prime Minister, to speak about the legacy of the Howard 
government’s handling of the Tampa. My paper invites 
readers to consider whether the handling of the Tampa 
was a crisis of our own making and whether a more 
considered approach that utilises the normal processes 
of migration management is yet a possibility.

Whose crisis?

As I write, we are in the middle of several ongoing refugee 
crises. Some are recent, like the Ukrainian war refugee 
exodus, and some are protracted, as is the case for 
Palestinian and Afghan refugee populations. Some refugees 
meet the international definition of a refugee set out in 
the 1951 Convention relating to the Status of Refugees,1 
while others, such as war or conflict refugees, may or may 
not meet the Refugee Convention definition.2

When we watch the scenes unfolding in Ukraine – as we 
can in the modern era – we feel the pain of those leaving 
their homeland, pushed out by an unprovoked armed 
attack. They are in crisis. But if they arrive here without a 
visa and ask for our protection, does that mean we have 
a crisis on our hands also?3

The etymology of the word ‘crisis’ is Greek. Intriguingly, 
the term ‘Krisis’ means decision.4 Back in August 2001 as 
the Norwegian freighter, MV Tampa, headed for Australia 
with 433 asylum seekers rescued from a vessel in distress, 
the Australian government decided not to allow them to 
set foot on Australian soil. Rather, they were transferred 
via Australian naval ship (HMAS Manoora) to Nauru. 
Shortly afterwards, the so-called ‘Pacific Solution’ was 

developed to ensure that any person seeking asylum, 
travelling by boat and without a visa could be intercepted 
and sent to Nauru or Manus Island in Papua New Guinea. 
There, they were held in indefinite detention. During the 
Australian election that followed, then Prime Minister 
Howard famously declared, ‘we decide who comes to 
this country and the circumstances in which they come’.5

But do we decide the circumstances in which people 
come; are we ignoring the circumstances in which they 
leave, along with the rules we have agreed on to govern 
this situation? It is evident that ‘we’ in Australia (or any 
other country of refuge) do not decide when Vladimir 
Putin invades or when other actors violate human rights 
or persecute people based on characteristics like race or 
religion that they cannot or should not have to change. 
Along with most of the international community, Australia 
has agreed to cooperate with other countries by following 
a set of rules in the 1951 Convention and other human 
rights treaties to ensure that refugees are given protection. 
While it is perfectly correct to say that in general, immi-
gration is a process controlled by each sovereign State, 
these rules require that we do not just assume someone is 
not a refugee,6 we do not penalise asylum seekers simply 
for arriving without a visa,7 we recognise that refugees 
are human beings,8 and we provide protection where 
necessary because refugees have lost the protection of 
their home country.9 What, then, do Mr Howard’s words 
‘we decide’ signify?

‘We decide’ as a populist call to arms

Viewed in context, the phrase, ‘we decide’ is a populist 
call to the people of the country – the ‘we’ or ‘us’ – to 
say that we are still in control and if we decide to, we 
will ignore criticisms from outsiders and depart from our 

Life is mostly froth and bubble,
Two things stand like stone,

Kindness in another’s trouble,
Courage in your own,

Ye Wearie Wayfarer, Adam Lindsay Gordon, Scottish-Australian poet (1833–1870)
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own long-standing practice. To begin with, the phrase 
‘we decide’ conveniently disregards Australia’s prior and 
voluntary acceptance of rules to govern the arrival and 
treatment of asylum seekers. A second relevant factor is 
the populist political discourse stoked by Pauline Hanson’s 
One Nation Party at the relevant time.10 Finally, Mr Howard’s 
own conception of Australians’ views strongly suggests 
a populist connotation to the phrase ‘we decide’.

In light of Mr Howard’s previous speeches, such as the 
‘Headland’ speech of 1995,11 it is apparent that ‘we’ are 
‘mainstream Australia.’12 Mainstream Australia, according 
to the ‘Headland’ speech, was frustrated by ‘government 
decisions increasingly driven by the noisy, self-interested 
clamour of powerful vested interests with scant regard for 
the national interest.’13 This is a populist argument – that 
government is dominated, corrupted even, by powerful 
interests that stand against the values of ‘the people’.14

Who, then, is included in that phrase ‘we decide’? Obviously 
not asylum seekers and refugees. They are outsiders and 
‘we’ will decide whether they are fit to become one of us. 
‘We’ may not be the same as ‘we the peoples’ of the United 
Nations, under whose auspices the 1951 Convention 
was adopted, unless the Australian interpretation of the 
Convention is accepted.15 Asylum seeker advocates are 
also not included – they are just part of the noise getting 
in the way of governing in the national interest and who 
ignore the purportedly unwelcome nature of asylum 
seekers arriving without prior authorisation.

As the Tampa episode unfolded, asylum seekers arriving 
by boat were portrayed as undesirable outsiders who 
were not fit to join our community, and indeed, a threat 
to the community: a crisis to be averted. Boat arrivals 
were wrongly associated with terrorism, which became a 
heightened concern for government following the terrorist 
attacks on New York and Washington on September 11, 
2001. For example, when asked by radio presenter, Derryn 
Hinch (later a senator for Victoria), whether the boat 
arrivals might include ‘Bin Laden appointees’, Defence 
Minister Peter Reith replied, that ‘you’ve got to be able 
to manage people coming into your country’, and then 
went on to say ‘otherwise it can be a pipeline for terror-
ists to come in and use your country as a staging post 
for terrorist activities.’16 The idea that a person intent on 
committing a terrorist act in Australia would attempt to 
arrive on a people smuggler’s boat was unlikely, to say 
the least. Readers will also recall the ‘Children Overboard 
Affair’, in which asylum seekers were portrayed as people 
who throw their children overboard, even though this had 

not occurred in that instance.17

Irregular migration was also associated with national 
security more broadly. For example, in his campaign 
speech, Prime Minister Howard said that ‘national security 
is … about a proper response to terrorism’, ‘a far sighted, 
strong, well thought out defence policy’ and ‘an uncompro-
mising view about the fundamental right of this country 
to protect its borders.’18 The securitisation of borders is 
a trend that has swept the Western world since the end 
of the Cold War.19 It has transformed immigration from 
something viewed as economically valuable or human-
itarian or compassionate in nature and dealt with as a 
routine administrative matter, into a potential threat to 
the nation. This could be a physical threat (as with the 
unjustified link to terrorism) or a threat to the values and 
cohesion of the nation. This threat is dealt with by extraor-
dinary measures. In the case of the Tampa, the Special 
Air Service was called in, and a militarised programme 
of maritime interception is now accepted as the norm in 
Australia. The response to the Tampa and its aftermath 
is an example of the populist’s ‘performance of crisis’.20

The Australian (re)interpretation of the rules

Alongside the populist narrative of threat and crisis, a legal 
justification of Australia’s actions against boat arrivals 
during the Howard government was vigorously prosecuted 
by the Minister for Immigration, Philip Ruddock. According 
to the Australian interpretation of the Refugee Convention, 
in particular Articles 31 and 33, very few unauthorised 
boat arrivals needed protection in Australia as they had 
supposedly foregone some form of protection elsewhere 
and could, indeed should be treated less favourably than 
those arriving with a visa.

Article 31 of the Refugee Convention is almost as import-
ant as the prohibition on returning refugees to a place of 
danger, known by the French term as the obligation of 
non-refoulement and set out in Article 33. Article 31 pro-
hibits the imposition of penalties on refugees who are in, 
or who enter a country in contravention of domestic immi-
gration law. Those responsible for writing the Convention 
acknowledged that refugees would often have little choice 
but to breach immigration laws given their flight and the 
difficulty of securing valid documentation.21

Article 31 does contain some limiting language. To avoid 
penalties, an asylum seeker must, among other things, 
have ‘come directly’ and ‘show good cause’. However, an 
amendment to the draft Convention which would have 
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limited the protection of Article 31 to a refugee ‘unable 
to find asylum even temporarily in a country other than 
one in which his life or freedom would be threatened’ was 
ultimately discarded.22 The Department of Immigration 
and Multicultural and Indigenous Affairs acknowledged 
this in a paper prepared for the Global Consultations held 
during the 50th anniversary of the Refugee Convention in 
2001.23 Nevertheless, the Department stated that:

In view of Australia’s position as an island far 
from most current refugee source countries, few 
asylum seekers – especially those arriving unautho-
rized since 1999 – arrive in direct flight from their 
country of origin. Most have engaged in secondary 
movement, often aided by well-organised people 
smuggling networks operating for financial gain.24

In any event, according to the Department, none of the 
measures Australia had adopted over the years, such 
as mandatory detention, temporary protection, offshore 
‘processing’ or interception, amounted to a penalty.25

The Department also noted, rather optimistically, that the 
obligation of non-refoulement in Article 33 does not require 
entry, as opposed to non-return, and that ‘through negoti-
ating entry with other countries, it may be met anywhere in 
the world by those States who honour the non-refoulement 
obligation.’26 While the latter statement is true, securing 
return of refugees to countries they had transited en route 
to Australia was never going to work. Not only were these 
countries under no obligation to readmit non-nationals, 
but they were often not party to the Convention and/or 
did not have national equivalents of protection. Indeed, 
the insecurity for refugees and asylum seekers in such 
countries, was documented at the time27 and provided an 
obvious reason for their departure. This of course is why 
Australia had to offer additional aid to Nauru, which was 
not a party to the Refugee Convention back in 2001,28 to 
secure its participation in the Pacific Solution. Similarly, 
Australia’s extant aid programme explained why Papua 
New Guinea was prepared to be involved.29

While the Australian government may have hoped those 
asylum seekers sent offshore and determined to be 
refugees would be resettled in another country, the majority 
of those found to be refugees, 705, were resettled in 
Australia, with New Zealand taking 401, and very few 
other countries taking any.30 Thus, the majority of those 
determined to be refugees came to Australia and in 2008 
the Rudd government brought the first iteration of the 
Pacific Solution to an end.31 That end was short-lived. 

With the arrival of around 20,000 boats in 2012 and 
relentless sloganeering around ‘stopping the boats’ by 
the Tony Abbott-led opposition, the offshore detention 
arrangements were reinstated in August 2012 by the 
Gillard Labor government, and later, Prime Minister Rudd 
introduced so-called regional resettlement arrangements 
with Papua New Guinea and Nauru.

Resettlement in these countries was never an option; 
nor was it an option in the third country added to the mix 
under the Abbott government, Cambodia.32 Resettlement 
to other countries was slow in coming. The United States 
deal to accept some of the refugees held on Nauru and 
Papua New Guinea came late (towards the end of 2006) 
and has seen 1006 people resettled as of 31 May 2022.33 
New Zealand’s offer to take 150 refugees per annum for 
three years was accepted in 2022, a decade after the 
offer was first made.34 As of 31 December 2021, there 
were 105 people still in in Papua New Guinea, and as of 31 
May 2022, 112 on Nauru,35 all of whom were apparently 
living in the community.36 Australia’s arrangement with 
Papua New Guinea came to an end in December 2021.37

Consequences and context

The Howard government’s response to the Tampa did not 
emerge out of nowhere. The legal parsing of penalties and 
non-refoulement which emerged during the Howard era 
has a neat fit with an older political narrative, to which I 
will return, about ‘queue jumping’. From the late 1980s 
onwards, there has been a steady accumulation of deter-
rence measures including maritime interception and return; 
variants of detention – mandatory, offshore, indefinite; 
and temporary, rather than permanent, protection visas 
for refugees. However, the response to Tampa marked a 
turning point from which it has proved nigh impossible 
to retrieve a more humane policy, and the consequences 
for refugees and asylum seekers arriving by boat have 
been extraordinarily harsh.

The situation for those refugees held in detention on 
Nauru and Papua New Guinea, a deprivation of liberty 
for which Australia retained responsibility,38 has been 
described in numerous reports and inquiries, as well as 
media stories and some excellent books.39 One of these 
is Behrouz Boochani’s autobiography No Friend But the 
Mountains.40 Mr Boochani is now resident in Aotearoa 
New Zealand. His book is a harrowing read, revealing in 
vivid detail the degradation and decline of those subjected 
to this harsh regime.
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For refugees transferred from offshore to Australia for 
medical assessment or treatment under the short-lived 
medevac laws, the ‘solution’ was indefinite detention in 
hotels, with releases occurring abruptly and often with 
little fanfare.41 The appalling experience of indefinite 
detention must surely resonate with Australians now, 
given our own experiences of rather shorter periods of 
effective home detention and/or hotel quarantine for public 
health reasons during the COVID-19 pandemic. Unlike 
the generally lawfully imposed restrictions on liberty and 
freedom of movement in Australia during the pandemic, 
in many cases, there appears to be no good reason for 
the continued detention of refugees and asylum seekers. 
Their detention is arbitrary, and thus a violation of Article 9 
of the International Covenant on Civil and Political Rights.

Many other asylum seekers and refugees have lived 
in constant uncertainty on bridging visas or temporary 
protection visas, and indeed, rolling temporary protection 
visas that do not allow people to sponsor their families 
to live with them or, more generally, to move on with 
their lives.42 Our own, usually less profound experiences 
of separation from family and inability to plan our lives 
during the pandemic must have given Australians some 
insight into the resulting torment for refugees.

Australia’s policy on unauthorised arrivals has been in 
limbo, too. Refusing to accept that these refugees may 
have nowhere else to go and need to get on with their 
lives, Australia has suffered a crisis of nondecision43 for 
the last twenty years. Our ‘crises’ over the Tampa and 
the 20,000 odd boat arrivals in 2012 may usefully be 
contrasted with the European Union’s decisive response 
to millions of Ukrainian war refugees in 2022.44

As indicated earlier, Tampa was a low point in a steep 
decline in Australia’s treatment of asylum seekers arriving 
without a visa. This can be dated back to the late 1980s 
and the mandatory detention of a group of Cambodian 
asylum seekers. Various narratives have been constructed 
as justifications for these policies, which have assisted in 
entrenching the perception that the measures are necessary 
or acceptable. One such narrative has been the idea of a 
queue constructed between Australia and the regions of 
conflict and persecution from which refugees have fled.

The origins of the term ‘queue’ in the asylum context are 
debated45 but the response to the IndoChinese refugee 
crisis, including components of orderly departure from 
Vietnam and resettlement from countries of first asylum 
may have assisted the entrenchment of this idea.46 Unlike 

the response to Vietnamese refugees in the 70s and 80s, 
however, there are usually very few resettlement places 
available in most refugee crises, and orderly departure 
programmes or evacuations are rarely initiated.47 Generally, 
less than one per cent of the world’s refugees are able 
to access a resettlement place;48 the pandemic meant 
that far fewer refugees were resettled in 2020–2021.49 
The queue is factually non-existent; legally, there is no 
requirement to join this factually non-existent queue. 
Queuing for nothing is pointless and a queue to nowhere 
for refugees is dangerous given the risk of refoulement 
or return to their country of origin.

More recently, particularly during the Gillard era, a pur-
portedly humanitarian rationale of ‘breaking the people 
smugglers’ business model’ and ‘preventing deaths at sea’ 
emerged.50 The problem is that through interception and 
detention, we have supplemented life-threatening journeys 
to safety with a black hole of despair and sometimes death, 
as documented in Boochani’s book and numerous other 
records. We have created the possibility of ‘constructive’ 
or ‘disguised’ refoulement where people are forced to 
return to dangerous countries of origin, pressured into 
leaving by the appalling circumstances in which they 
find themselves.51 The interception programme has been 
extremely risky, and the focus on interception, rather 
than pro-active search and rescue made it more likely 
that sinkings such as SIEV X could occur.52 Temporary 
protection visas have encouraged family members to get 
on boats, thus adding to dangerous journeys.53 And the 
Australian approach – whether supported by a populist 
or paternalist narrative – has migrated. One only has to 
look at Italy while Berlusconi or Salvini were in charge54 
and the UK’s Rwanda proposal55 to see this.

The contagious effect of Australian policy means that those 
countries with the means to do so push the responsibility 
for refugees back onto less able countries which struggle 
to meet the needs of refugees and their own citizens. It 
is untenable to argue that the asylum seekers on board 
the Tampa or the 20,000 boat arrivals in 2012 could not 
have been accommodated in Australia or that this posed 
a risk to Australian citizens. Why should this responsibility 
be passed to other countries?

There have also been detrimental impacts on Australian 
democracy and the rule of law. Playing on people’s fears 

– whether of cultural difference or competition for jobs 
– provides an excuse for government not to take real 
action on the sorts of issues that make us fearful, be it 
unemployment and wage stagnation or climate change. 
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And rational discussion about boat arrivals has become 
almost impossible.

Let us think about the discussion around the inquiry into 
the publicisation of a boat arrival on election day in 2022.56 
An inquiry was clearly merited. But the fact that secrecy 
about ‘on water’ or ‘operational’ matters was ever thought 
appropriate, and has been maintained for so long, should 
be extremely concerning in a liberal democracy.57 The 
public deserves to know whether Australia complied with 
its international obligations and ensured the people on 
board were safe. Apparently they were flown back, rather 
than being subject to a tow back.58 We were told there 
was a thorough screening of the passengers.59 Where did 
this take place – on board, or on Christmas Island? With 
legal assistance and interpreters? Finally, what are the 
appeal avenues and is there a role for the courts here?

The framing of even one or two boat arrivals as a national 
emergency has meant that the courts are seen as a 
problem for swift executive action, rather than an important 
safeguard for the rights of the people seeking safety. In 
contrast, tennis player Novak Djokovic, who made world 
headlines when he attempted to enter Australia for the 
Australian Open claiming an exemption from the vaccina-
tion mandate, had the benefit of two court hearings prior 
to his eventual deportation.60 Sadly, it appears that the 
special interest group of elite tennis players gets a better 
hearing than people seeking our protection.

Conclusion

At the beginning of my paper, I quote some much-loved 
lines from a poet formerly described as the national poet.61 
In fact, Gordon’s brave words masked a world of pain. His 
family’s wealth was built, in part, on slavery62 and he vio-
lently took his own life. Yet, he once had enormous appeal 
as a ‘rebellious, devil-may-care under-dog, shy, caring, loyal, 
fearless, with a well-hidden sensitive side [who] fits the 
kind of legend that later became the Anzac legend; part 
of the concept of being Australian that Australians like 
to accept as part of themselves’.63

Gordon’s words and the title of his poem seem particularly 
apt given the subject-matter of my paper. But like Gordon 
himself, Australians’ reactions to asylum seekers are 
complex. We are reacting with fear in times of trouble, 
blaming others for it and theirs. This seems only marginally 
better as a response than that proposed by Dame Edna 
Everage, who once advised us to ‘laugh at other people’s 
troubles, it helps to bear your own.’

I understand why it is thought to be political suicide to 
suggest that the policy of turning back boats should be 
abandoned. We all saw how the Coalition used boat arrivals 
to its advantage during the Rudd/Gillard government, and 
the Opposition will use their arrival in exactly the same 
way during the current parliamentary term. But I think it is 
important to question the populist impetus to close borders 
and think about what mainstream Australian values really 
are. Let us stop talking about the right and wrong ways 
to enter Australia and focus on our own processes and 
obligations – the matters we really do control.

There is a right way to return people who do not need 
protection: it involves a fair hearing with avenues of 
appeal so as to guard against mistakes. It is wrong to 
put people in a rightless black hole of detention offshore 
as a deterrent to others. We should remember that the 
grant of asylum avoids complicity in the harms that could 
occur if we return someone to a place of danger, and that 
treating them with dignity and allowing them to contribute 
to our country, as so many refugees have done,64 is to our 
advantage. We also need to remember that the signal we 
send when we do not respect the right to seek asylum in 
our country, is that other countries should not either. If 
that took hold, no refugee would ever find safety. Is that 
a ‘fair go’?
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